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MADSEN, C.J.—Brandon Ollivier contends that his rights to a speedy trial under
CrR 3.3, the Sixth Amendment to the United States Constitution, and article I, section 22
of the Washington State Constitution were violated by delay in bringing him to trial. He
also maintains that evidence obtained in a search of his apartment must be suppressed
because of misrepresentations and other defects in the affidavit in support of probable
cause to issue the warrant, and CrR 2.3(d) was violated because he was not presented
with a copy of the search warrant prior to commencement of the search. We conclude
that the delay in bringing Ollivier to trial did not violate speedy trial rights when
defendant’s own counsel requested the continuances causing the delay and no claim of

ineffective counsel is made related to those continuances, that probable cause for the
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search warrant was sufficiently established by qualifying information in the affidavit, and
no violation of CrR 2.3(d) occurred because a copy of the search warrant was posted
upon seizure of property pursuant to the warrant. We affirm the Court of Appeals’
decision upholding Ollivier’s conviction for possession of child pornography.

EACTS

In March 2007, Brandon Ollivier, a registered sex offender, was living with
roommates who also were registered sex offenders. When one of the roommates, Eugene
Anderson, was arrested for a violation of community custody, he told his Community
Corrections Officer (CCO) on March 8, 2007, that Ollivier had shown him child
pornography on Ollivier’s computer in their apartment. After this information was
relayed to King County Sheriff’s Office Detective Dena Saario, she took a taped
statement from Anderson. Anderson told Saario that Ollivier had shown him a video of a
young girl and boy having sexual relations. He also stated that Ollivier had shown him
photographs of young girls about nine years old who were dressed but posed
provocatively. In addition, Anderson told Saario that Ollivier kept a locked red box that
contained pornography, including “Playboy” and “Barely Legal” magazines.

Detective Saario prepared an affidavit to obtain a search warrant for the apartment.
Among other things, she incorrectly stated that Anderson informed her that the red box
contained photographs of unclothed children in sexually explicit poses. The warrant was
issued and on April 5, 2007, it was executed. Ollivier was the only one in the apartment

when detectives arrived to search it. During the search, detectives seized two desktop
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computers, one laptop computer, several compact disks, USB (Uniform Serial Bus)
drives, and other storage media. At the conclusion of the search, Detective Saario posted
a copy of the warrant on a bookcase in the apartment.

A detective who initially examined the computer images concluded they contained
over 14,000 images of child pornography and about 100 video files of child pornography.
The vast majority were images of children under 15 years of age who were purposefully
posed to expose their genitals and the same children in various sex acts with other
children and adults, as well as other sex acts.

On April 13, 2007, Ollivier was arrested and charged with possession of
depictions of minors engaged in sexually explicit activity. On April 18, 2007, he was
arraigned, with an initial speedy trial expiration date of June 29, 2007. Trial began on
March 9, 2009, following 22 continuances. Defense counsel sought most of the
continuances to allow time for investigation, to obtain expert review of computer content,
to obtain discovery material from the Washington State Department of Corrections and
the King County Sheriff’s Office, and because of a new investigator on the case. Some
of the requested continuances mentioned circumstances involving the State and some
motions were joined by the State. In addition, shortly after executing the search warrant,
Detective Saario was investigated for misconduct and she resigned. A continuance was
requested to permit time to obtain information about the investigation into her conduct.
Ollivier did not object to the first two of these continuances, but he did object to nearly

all of the rest.
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King County Detective Barry Walden conducted a forensic search of the
computers. It is undisputed child pornography was found. Among other things, Walden
found a file folder on a computer registered to “Brandon” (Ollivier’s first name) in an
unusual location. This computer contained hundreds of images of child pornography and
numerous video files, including four video files showing young girls appearing to be ages
5,7, 7, and 12 in sexually explicit situations. Ollivier stipulated these videos satisfied the
definition of child pornography and they were not shown to the jury.

Anderson testified at Ollivier’s trial that he stayed with Ollivier one week before
he was arrested on the community custody violation. He testified he never used the
computer he saw in Ollivier’s apartment, that he saw Ollivier use it daily, and that he
never saw anyone else use it. He testified that Ollivier showed him child pornography on
the computer. Another roommate, Daniel Whitson, testified on Ollivier’s behalf that he
(Whitson) had never seen Ollivier use the computer to view pornography.

Ollivier was convicted of one count possession of depictions of minors engaged in
sexually explicit conduct' and was sentenced to a standard range sentence. He appealed.
The Court of Appeals affirmed his conviction. State v. Ollivier, 161 Wn. App. 307, 254

P.3d 883 (2011).

! Ollivier was originally charged with additional counts, but the State agreed to dismissal of
several counts in light of State v. Sutherby, 165 Wn.2d 870, 204 P.3d 916 (2009).
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ANALYSIS
Right to a Speedy Trial Under CrR 3.3

Mr. Ollivier maintains that the time-for-trial rule in CrR 3.3 was violated when the
trial court granted 22 continuances without, he asserts, making sufficient inquiry into the
reasons for the delays. A trial court’s decision to grant or deny a motion for a
continuance is within the discretion of the trial court and will not be disturbed absent an
abuse of discretion. State v. Kenyon, 167 Wn.2d 130, 135, 216 P.3d 1024 (2009).

CrR 3.3 accords with the United States Supreme Court’s determination that states
can prescribe reasonable periods for commencement of trials consistent with
constitutional standards. Barker v. Wingo, 407 U.S. 514, 524,92 S. Ct. 2182, 33 L. Ed.
2d 101 (1972). While the rule has the purpose of ensuring that a defendant’s
constitutional right to a speedy trial is effectuated, complying with it does not necessarily
mean that no constitutional violation occurs. Kenyon, 167 Wn.2d at 136; see Barker, 407
U.S. at 531 (noting that the balancing test the Court adopted for Sixth Amendment
speedy trial purposes requires courts to consider the constitutional right on an ad hoc
basis and no set time is constitutionally sufficient for all cases); see State v. Iniguez, 167
Wn.2d 273, 287, 217 P.3d 768 (2009) (“CrR 3.3 provides a framework for the disposition
of criminal proceedings without establishing any constitutional standards™).

Under CrR 3.3(b)(1)(i), an individual held in custody pending trial must be tried

within 60 days of arraignment. Certain time periods are excluded from the computation
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of time, including continuances granted by the trial court. CrR 3.3(e). CrR 3.3(f)(2)

explains:
On motion of the court or a party, the court may continue the trial date to a
specified date when such continuance is required in the administration of
justice and the defendant will not be prejudiced in the presentation of his or
her defense. The motion must be made before the time for trial has expired.

The court must state on the record or in writing the reasons for the
continuance.

CrR 3.3(f)(2) also provides that a motion for continuance “by or on behalf of any party
waives that party’s objection to the requested delay.”

Here, Ollivier’s own counsel sought the continuances about which he complains,
and as the rule expressly provides, any objection is therefore waived.”

Ollivier contends, however, that the trial court did not state on the record as to
each continuance that it was required in the administration of justice and that the
defendant was not prejudiced. For example, Mr. Ollivier says as to the October 19, 2007
ruling that the court indicated the continuance was granted in the administration of justice
but failed to comply with the requirement that the delay not prejudice the defendant.
However, the order explains the reason for the continuance was that the time was needed
for a defense expert to do work before trial. Implicit is the idea that if the expert lacked
sufficient time to complete the work, the defense would suffer or be incompletely

prepared.

% Under case law preceding the 2003 adoption of the last sentence in CrR 3.3(f)(2) that waives
objections when defense counsel moves for a continuance, granting continuances over the
defendant’s objection to ensure that counsel was adequately prepared and provided effective
representation was not an abuse of discretion. State v. Campbell, 103 Wn.2d 1, 15, 691 P.2d 929
(1984); see State v. Finch, 137 Wn.2d 792, 806, 975 P.2d 967 (1999).
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Each order continuing the trial provides a reason for the continuance. In his
opening brief in the Court of Appeals, Mr. Ollivier “concede[d] that any of the
continuances, standing alone, would not be an abuse of discretion.” Appellant’s Opening
Br. at 20 (emphasis omitted). This is a concession that each request for a continuance
was a legitimate request for an extension of time to pursue matters in preparation of his
defense and that the trial court properly granted the motions for continuances.

State v. Saunders, 153 Wn. App. 209, 220 P.3d 1238 (2009) and Kenyon, 167
Wn.2d 130, on which Ollivier heavily relies, do not compel a different conclusion.
Neither involved a similar situati.on. In Saunders, three continuances at issue were
granted that the Court of Appeals found to be unsupported by convincing and valid
reasons.” Indeed, the continuances were granted to permit ongoing plea negotiations over
the defendant’s objection and contrary to his desire to go to trial. As the State points out
in the present case, whether to plead guilty is an objective of representation controlled by
the defendant and not a matter of trial strategy to achieve an objective. See Faretta v.

California, 422 U.S. 806, 820, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975). In contrast,

3 The Court of Appeals summarized them as follows:
Here, [the defendant] consistently resisted extending time for trial while he was
incarcerated awaiting trial on his failure to register [as a sex offender] charges.
The continuances granted on January 8, February 20, and March 18 are without
adequate basis or reason articulated by the State or defense counsel. [The]
defense counsel and the State either agreed to a continuance for further
negotiations, contested by [the defendant], or relied on uninformed standby
defense attorneys or assigned prosecutors to present contested orders—these
standbys either did not know about the continuances or believed they were agreed
continuances—and, when the trial court challenged them to state the basis of the
requested continuances, they admitted they knew nothing substantive about the
status of the case.

Saunders, 153 Wn. App at 220-21.
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under CrR 3.3, counsel has authority to make binding decisions to seek continuances.
Saunders is unlike Mr. Ollivier’s case because here the continuances were sought to
enable defense investigation and preparation for trial.

In Kenyon, charges were dismissed because the record failed to sufficiently
document details showing that no judge was available to try the case, as required by
precedent. Kenyon involves continuances for far different reasons than in Ollivier’s
case.’

In light of CrR 3.3(f)(2) and Mr. Ollivier’s concession that individually the
continuances were not an abuse of discretion, Mr. Ollivierl’s rule-based speedy trial r_ight
was not violated. We affirm the Court of Appeals on this issue. Because this conclusion
does not resolve the constitutional issue, see Iniguez, 167 Wn.2d at 287, we next turn to
the issue whether Mr. Ollivier’s constitutional rights to a speedy trial were violated.

Constitutional Rights Right to a Speedy Trial

Ollivier contends that the Court of Appeals erroneously ruled that to show a
violation of constitutional speedy trial rights, the defendant must establish actual
prejudice to his ability to prepare a defense. He maintains that actual prejudice is not
required before a violation of the right to a speedy trial can be found under the Sixth

Amendment and article I, section 22 of the Washington State Constitution.

* Moreover, in Kenyon we noted that that “several continuances [were necessary] to prepare for
trial, many of them against [the defendant’s] wishes. But the continuances were deemed
necessary to adequately prepare for [the defendant’s] trial.” Kenyon, 167 Wn.2d at 138. We
thus acknowledged that time needed to prepare is a legitimate reason for continuances requested
by counsel, even over the defendant’s objections.
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Mr. Olivier’s argument highlights the need for us to clarify our analysis in Iniguez
concerning when a showing of actual prejudice is required. As we explain below, and
contrary to Mr. Ollivier’s contention, the defendant ordinarily must establish actual
prejudice to the ability to prepare a defense. The exception is when the delay is so
lengthy that prejudice to the ability to defend must be conclusively presumed.

Our review is de novo. Iniguez, 167 Wn.2d at 280. In Iniguez, we determined that
the analysis for speedy trial rights under article I, section 22 is substantially the same as
the Sixth Amendment analysis and that the state provision does not afford greater rights
to the defendant. Iniguez, 167 Wn.2d at 289.° Like the Sixth Amendment speedy trial
right, the state right is “‘consistent with delays’” and subject to the circumstances.
Barker, 407 U.S. at 522 (quoting Beavers v. Hqubert, 198 U.S. 77, 87,25 S. Ct. 573, 49
L. Ed. 950 (1905)). Accordingly, the right is not quantified, does not depend upon
whether the defendant makes a specific request, and does not arise pursuant to some
inflexible rule. Id. at 522-25.

We use the balancing test set out in Barker to determine whether a constitutional
violation has occurred. Iniguez, 167 Wn.2d at 292. Because the state right is
substantially the same as the federal right and we employ the same balancing test that
was adopted by the United States Supreme Court, federal case law concerning the Sixth

Amendment right is highly relevant to application of the state constitutional provision in

3 The Sixth Amendment provides in part that “[i]n all criminal prosecutions, the accused shall
enjoy the right to a speedy . . . trial.” U.S. CONST. amend. VI. Article I, section 22 of the
Washington State Constitution similarly provides that “[i]n criminal prosecutions the accused
shall have the right . . . to have a speedy public trial.”
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a given situation. Id. at 282; see also State v. Fortune, 128 Wn.2d 464, 474-75, 909 P.2d
930 (1996) (federal cases can provide guidance in interpreting the state constitution).

The analysis is fact-specific and ““necessarily dependent upon the peculiar
circumstances of the case.”” Iniguez, 167 Wn.2d at 288, 292 (quoting Barker, 407 U.S. at
530-31). “[T]he conduct of both the prosecution and the defendant are weighed.”
Barker, 407 U.S. at 529, 530. Among the nonexclusive factors to be considered are the
“[1]ength of delay, the reason for the delay, the defendant’s assertion of his right, and
prejudice to the defendant.” Id. at 530. None of these factors is sufficient or necessary to
a violation. Iniguez, 167 Wn.2d at 283 (citing Barker, 407 U.S. at 533). But they assist
in determining whether a particular defendant has been denied the right to a speedy trial.

Threshold Showing of Presumptively Prejudicial Delay

Analysis of the length of delay entails a double inquiry. Doggett v. United States,
505 U.S. 647,651, 112 S. Ct. 2686, 120 L. Ed. 2d 520 (1992). In order to trigger the
speedy-trial analysis, “an accused must allege that the interval between accusation and
trial has crossed the threshold dividing ordinary from ‘presumptively prejudicial’ delay”
because, “by definition,” the accused “cannot complain that the government has denied
him a ‘speedy’ trial if it has, in fact, prosecuted his case with customary promptness.” Id.
at 651-52 (quoting Barker, 407 U.S. at 530-31). Then, if this showing is made, a court
has to consider, “as one factor among several, the extent to which the delay stretches

beyond the bare minimum needed to trigger judicial examination of the claim.” Id. at

10
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652. Thus, “the length of the delay is both the trigger for analysis and one of the factors
to be considered.” United States v. Colombo, 852 ¥.2d 19, 24 (1st Cir, 1988).

The more than eight-year delay in Doggett was clearly sufficient to trigger the
speedy trial inquiry. The Court also noted in Dogge#f that while dependent upon the
nature of the charges, lower courts had in general found presumptively prejudicial delay
at least at the point at which it approaches one year. Doggett, 505 U.S. at 652 n.1. In
Iniguez, we found presumptive delay triggering the Barker analysis where the more than
eight-month delay was substantial and the charges were not complex.

In Mr. Ollivier’s case, the State concedes, and we agree, that the delay was
presumptively prejudicial as a threshold matter. This does not mean that the right to a
speedy trial has been violated, but rather that the 23-month delay is sufficient to trigger
the Barker analysis. We next consider the Barker factors, noting that Ollivier has limited
his arguments to these factors and recognizing that although we generally examine each
in order, they are interrelated.

Length of Delay

The first of the Barker factors is the length of the delay. Ollivier maintains that
the length of delay weighs in his favor particularly because, he claims, it was not
reasonably necessary. He also points out he spent nearly the full period incarcerated and
that his counsel had told the court that she had never had a case with such a long delay.

Initially, in numerous cases courts have not regarded delay as exceptionally long

where the delay was as long as or longer than here, particularly when the delay was

11
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attributable to the defense. E.g., United States v. Lane, 561 F.2d 1075 (2d Cir. 1977) (58
months, much attributable to repeated requests by the defense for continuances); Gattis v.
Snyder, 278 F.3d 222 (3d Cir. 2002) (28-month delay, all of which was attributable to the
defendant); United States v. Hills, 618 F.3d 619, 630-31 (7th Cir. 2010) (two-year delay,
most of which was attributable to the defense); United States v. Porchay, 651 F.3d 930,
940 (8th Cir. 2011) (assuming 39-month delay was presumptively prejudicial, no Sixth
Amendment violation; “much of the delay . . . was attributable to [defendant’s] own
actions” where “[s]he filed well over fifty documents during the nearly three years she
was under indictment, including motions which required responses and hearings, notices
of interlocutory appeal, and written motions for continuance”); United States v. King, 483
F.3d 969 (9th Cir. 2007) (21-month delay did not violate the Sixth Amendment where
defense obtained numerous continuances, case was complex, and defendant obtained new
counsel halfway through proceedings); United States v. Larson, 627 F.3d 1198, 1209-10
(10th Cir. 2010) (31-month delay did not violate Sixth Amendment in case that was not
unduly complicated; second factor weighed heavily against the defendant where every

continuance was attributable to the defendant).®

8 See also United States v. Howard, 443 Fed. App’x 596, 599 (2d Cir. 2011) (unpublished) (43-
month delay did not violate Sixth Amendment where “a significant portion of the delay in [the
defendant’s trial] was attributable to his own pretrial motions as well as ends-of-justice
continuances that [the defendant] did not oppose™); United States v. Taylor, 489 Fed. App’x 34
(6th Cir. 2012) (unpublished) (22-month delay did not violate Sixth Amendment where delay
was due to case’s complexity and defendants’ motions and requested continuances); United
States v. Flowers, 476 Fed. App’x 55 (6th Cir. 2012) (unpublished) (no Sixth Amendment
violation where much of the 904-day delay was attributed to the defendant’s actions in changing
counsel and seeking 21 continuances); Cejas v. Blanas, 366 Fed. App’x 763 (9th Cir. 2010)
(unpublished) (38-month delay did not violate the Sixth Amendment where the majority of the

12
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Contrary to Ollivier’s claim, we do not agree that this was a case where the delay
was highly disproportionate to the complexity of the issues and counsel’s need for
preparation. In fact, contrary to Ollivier’s claim, one of the judges who granted
continuance requests commented on the complexity of the issues. Counsel had to obtain
information in connection with use of the computers in the shared residence and as the
State suggests, forensic computer analysis can be complex and tedious. We have

previously encountered the complexity associated with experts in relation to computers

delay was attributable to defendant, whose counsel requested continuances comprising about half
of the delay and also consented to the prosecution’s requests for continuances); Locke v.
Dillman, 915 F. Supp. 2d 670 (E.D. Pa. 2013) (832-day delay did not violate the Sixth
Amendment speedy trial right; 503 days of the delay were due to defense counsel’s requests and
another 329 days were due to congested court dockets and judicial delay); United States v. Goss,
646 F. Supp. 2d 137 (D.D.C. 2009) (4-year-5-month delay did not violate Sixth Amendment
where delay primarily resulted from the defendant impeding the government’s effort to provide
him with recordings that he had requested and from defendant’s requesting and obtaining new
counsel four times); State v. Jones, 35 So. 3d 644 (Ala. Crim. App. 2009) (more than 30-month
delay did not violate Sixth Amendment); Sechler v. State, 316 Ga. App. 675, 730 S.E.2d 142
(2012) (44-month delay did not violate the Sixth Amendment where the defendant requested
transfer to another court and the defense made numerous pretrial motions and requests for
continuances); People v. O’Quinn, 339 Ill. App. 3d 347, 791 N.E.2d 1066 (2003) (3-and-1/2 year
delay did not violate the Sixth Amendment where the defendant obtained all 28 of the
continuances that were granted); Fguia v. State, 468 N.E.2d 559 (Ind. Ct. App. 1984) (over 3-
year delay, responsibility for most of which was with the defendant, did not violate the Sixth
Amendment); Dickerson v. Commonwealth, 278 S.W.3d 145 (Ky. 2009) (23-month delay did not
violate Sixth Amendment); State v. Wilkins, 11-1395 (La. App. 3 Cir. 6/20/12), 94 So. 3d 983
(2,294-day delay did not violate Sixth Amendment where delay was largely attributed to the
defendant’s pretrial motions); State v. Uffelman, 626 A.2d 340 (Me. 1993) (25-month-delay did
not violate the Sixth Amendment; the great bulk of delay was attributable to the defendant),
People v. Bailey, 101 Mich. App. 144, 300 N.W.2d 474 (1980) (24-month delay due in large part
to defense); Taylor v. State, 672 So. 2d 1246 (Miss. 1996) (1027-day delay, much of which was
attributable to the defense); State v. Grooms, 353 N.C. 50, 540 S.E.2d 713 (2000) (3-year-326-
day delay, with much of the delay attributable to the defendant); Commonwealth v. Tilley, 528
Pa. 125, 595 A.2d 575 (1991) (22-month delay, mostly attributable to the defendant’s
continuances); Prihoda v. State, 352 S.W.3d 796 (Tex. App. 2011) (3-year delay did not violate
Sixth Amendment); State v. Leighton, 2000 WI App. 156, 237 Wis. 2d 709, 616 N.W.2d 126
(2000) (26-month delay, largely the result of defense requests for time to prepare did not violate
the Sixth Amendment; the record strongly indicated defendant did not want a speedy trial).

13
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and child pornography. State v. Grenning, 169 Wn.2d 47, 234 P.3d 169 (2010); State v.
Boyd, 160 Wn.2d 424, 158 P.3d 54 (2007); State v. Luther, 157 Wn.2d 63, 134 P.3d 205
(20006).

In addition, some of the delay in this case was attributed to discovery from the
King County Sheriff’s Office in connection with preparation of the defense challenge to
the sufficiency of the search warrant. Counsel’s pursuit of this discovery was highly
appropriate, obviously time-consuming, and required repeated efforts. And although the
sheriff’s office is a state entity, it was not involved in the trial prosecution. Moreover, as
discovery proceeded, voluminous amounts of material were produced, necessitating
additional time to investigate and review.

Nearly all of the continuances were sought so that defense counsel could be
prepared to defend. This is an extremely important aspect of the balancing and leads us
to conclude that the length of delay was reasonably necessary for defense preparation and
weighs against the defendant.

Reason for Delay

The second Barker factor is the reason for the delay. Barker, 407 U.S. at 531;
Iniguez, 167 Wn.2d at 294. When the delay is due to trial preparation needs, as in this
case, the first and second factors are closely related.

9%

The reason for the delay is “‘the focal inquiry,’” United States v. Santiago—

Becerril, 130 F.3d 11, 22 (1st Cir. 1997) (quoting United States v. Sears, Roebuck & Co.,

14
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877 F.2d 734, 739 (9th Cir. 1989)), “[t]he flag all litigants seek to capture,” United States
v. Loud Hawk, 474 U.S. 302, 315, 106 S. Ct. 648, 88 L. Ed. 2d 640 (1986).

To begin, the United States Supreme Court reminds us that “pretrial delay is often
both inevitable and wholly justifiable.” Doggeit, 505 U.S. at 656. Thus, careful
assessment of the reasons for the delay is necessary to sort the legitimate or neutral
reasons for delay from improper reasons. A court looks to each party’s responsibility for
the delay, and different weights are assigned to delay, primarily related to
blameworthiness and the impact of the delay on defendant’s right to a fair trial. Barker,
407 U.S. at 531. At one end of the spectrum is the situation where the defendant requests
or agrees to the delay and is therefore “is deemed to have waived his speedy trial rights as
long as the waiver is knowing and voluntary.” Iniguez, 167 Wn.2d at 284 (citing Barker,
407 U.S. at 529). At the other end of the spectrum, if the government deliberately delays
the trial to frustrate the defense, this conduct will be weighted heavily against the State.
Barker, 407 U.S. at 531. Moving more toward the center, if the delay is due to the
government’s negligence or overcrowded courts, the delay is still weighted against the
government, but to a lesser extent. /d. But if the government has a valid reason for the
delay, such as a missing witness, then the valid reason may justify a reasonable delay. fd.

We conclude that the second factor weighs more in favor of the State than the
defense. Delay caused by defense counsel is chargeable to the defendant. Vermont v.
Brillon,  US. 129 8. Ct. 1283, 1290-91, 173 L. Ed. 2d 231 (2009); United States

v. Gearhart, 576 F.3d 459, 463 (7th Cir. 2009) (“|w]here a defendant seeks and obtains a

15
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continuance, the defendant himself is responsible for the resulting delay”); United States
v. Gould, 672 F.3d 930, 937 (10th Cir. 2012) (delay of 1388 days; a “‘[d]elay| ]
attributable to the defendant do[es] not weigh against the government’” (quoting United
States v. Abdush-Shakur, 465 F.3d 458, 465 (10th Cir. 2006))); United States v. Toombs,
574 F.3d 1262, 1274 (10th Cir. 2009) (“[d]elays attributable to the defendant do not
weigh in favor of a Sixth Amendment violation”; “of the 671 days between the filing of
[the] indictment and the start of his trial, 423 were attributable to motions filed by [the
defendant]”; “this factor weighs heavily against” the defendant); United States v.
Garraud, 434 Fed. App’x 132, 137 (3d Cir. 2011) (unpublished) (no violation of Sixth
Amendment from 22-month delay because the defendant “was the cause for any delay in
his trial”; included in this time was an extension of time requested by the defendant for
discovery); United States v. Gates, 650 F. Supp. 2d 81, 87 (D. Me. 2009); United States
v. Hendrickson, 460 Fed. App’x 516, 520 (6th Cir. 2012) (unpublished); United States. v.
Woodley, 484 Fed. App’x 310, 319, 2012 WL 2299534, 7 (11th Cir. 2012) (unpublished)
(22-month delay attributable to defendant who filed over 40 pretrial motions and the
district court conducted multiple hearings and proceedings); Locke v. Dittman, 915 F.
Supp. 2d 670 (E.D. Pa. 2013) (where reason for delay originates with the defendant or his
counsel, the delay is not considered for purposes of determining whether constitutional
right to speedy trial is violated; 503-days delay attributable to defense counsel’s
requests); In re Personal Restraint of Benn, 134 Wn.2d 868, 952 P.2d 116 (1998)

(defendant charged in May 1988 and brought to trial in March 1990, virtually the entire

16
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delay was attributable to continuances that were requested by the defense or agreed to by
the defense and there was no evidence of prejudice due to the delay; no constitutional
violation); Cook v. State, 810 N.E.2d 1064, 1068 (Ind. 2004).
In Brillon, 129 S. Ct. at 1290-91, the Court explained:
[D]elay caused by the defense weighs against the defendant

... . Because “the attorney is the [defendant’s] agent when acting,

or failing to act, in furtherance of the litigation,” delay caused by the

defendant’s counsel is also charged against the defendant. Coleman

v. Thompson, 501 U.S. 722,753, 111 S. Ct. 2546, 115 L. Ed. 2d 640

(1991). The same principle applies whether counsel is privately

retained or publicly assigned, for “[o]nce a lawyer has undertaken

the representation of an accused, the duties and obligations are the

same whether the lawyer is privately retained, appointed, or serving

in a legal aid or defender program.” Polk County v. Dodson, 454

U.S. 312, 318, 102 S. Ct. 445, 70 L. Ed. 2d 509 (1981).

(Footnote and internal quotation marks omitted.)” The Court concluded that the
defendant’s counsels’ “‘inability or unwillingness . . . to move the case forward’ may not
be attributed to the State simply because they are assigned counsel.” Brillon, 129 S. Ct.
at 1292 (quoting State v. Brillon, 183 Vt. 475,955 A.2d 1108, 1121 (2008)).

Nearly all of the continuances in this case were sought to accommodate defense
counsel’s need to prepare for trial. Moreover, while it is true that the defendant objected
to most of these continuances, it does not follow that granting them violated his right to a
speedy trial.

Many courts hold that even where continuances are sought over the defendant’s

objection, delay caused by the defendant’s counsel is charged against the defendant under

7 The Court added that the rule is not absolute, and “[d]elay resulting from a systemic
‘breakdown in the public defender system,’ . . . could be charged to the State.” Brillon, 129 S.
Ct. at 1292 (quoting 955 A.2d at 1111).
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the Barker balancing test if the continuances were sought in order to provide professional
assistance in the defendant’s interests. F.g., Bergman v. Cates, No. EDCV 12-00339-
AG, 2012 WL 5328717 (C.D. Cal. Aug. 10, 2012 (unpublished); Cox v. Warden, No.
1:10-cv-117,2011 WL 1980169, at *5 (S.D. Ohio Apr. 26, 2011) (unpublished); State v.
Ward, 227 Kan. 663, 667, 608 P.2d 1351 (1980) (defendant objected to continuances and
argued that timing of trial was a decision that must be left to the defendant; court
disagreed, saying that “[t]he matter of preparation and date of the trial and the type of
defense relied upon are clearly strategical and tactical decisions which require trained
professional skill and judgment which must rest with the lawyer”; no violation of Sixth
Amendment right to a speedy trial); Taylor v. State, 557 So.2d 138, 141-42 (Fla. Dist..
Ct. App. 1990) (noting tension between the right to speedy trial and the constitutional
right to competent, prepared counsel; finding no violation of the constitutional right to
speedy trial where counsel sought a continuance over defendant’s objections), overruled
on other grounds by Heuss v. State, 687 So. 2d 823 (Fla. 1996); State v. Taylor, 298
S.W.3d 482 (Mo. 2009) (counsel obtained continuances over objection of defendant to
prepare for trial; lengthy delay; defendant effectively asserted constitutional right to
speedy trial; no violation of Sixth Amendment); see also United States v. Brown, 498
F.3d 523, 531 (6th Cir. 2007) (delays resulting from defense counsel’s need to prepare
are attributable to the defendant); People v. Lomax, 49 Cal. 4th 530, 556, 234 P.3d 377,
112 Cal, Rptr. 3d 96 (2010) (when defendant refuses to waive time despite attorney’s

need for time to more prepare, conflict between statutory and constitutional rights to a
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speedy trial and Sixth Amendment right to competent, adequately prepared counsel
arises; thus, when counsel seeks reasonable time to prepare and delay is for the
defendant’s benefit, a continuance over the defendant’s objection is justified).

Washington courts have reached the same conclusion, albeit with regard to the
rule-based speedy trial right. State v. Campbell, 103 Wn.2d 1, 15, 691 P.2d 929 (1984)
(“[c]ounsel was properly granted the right to waive trial in 60 days, over defendant’s
objection, to ensure effective representation and a fair trial”); State v. Lucas, 167 Wn.
App. 100, 112,271 P.3d 394 (2012); State v. Williams, 104 Wn. App. 516, 523, 17 P.3d
648 (2001); ¢f. People v. Johnson, 26 Cal. 3d 557, 567, 162 Cal. Rptr. 431, 606 P.2d 738
(1980) (under California law, defense counsel’s request for a continuance over a
defendant’s objection is treated as a defense time waiver provided defense counsel was
“pursuing his client’s best interests in a competent manner”); State v. McHenry, 268 Neb.
219, 682 N.W.2d 212 (2004) (request by defendant’s attorney for a continuance to
prepare for trial waives the defendant’s statutory right to a speedy trial despite
defendant’s objection).

As explained above, this case involved issues of some complexity, and contrary to
some of Ollivier’s arguments, complexity is not .measured by whether the prosecutor
believed that the trial itself would be noncomplex or whether matters explored in
preparation for trial would actually be part of the trial. Much of the time expended in
preparing for this case involved pretrial discovery and suppression issues, and these are

the matters that led to most of the delay in this case.
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Ollivier’s arguments that delay should be attributed to the trial court and the
prosecution are unavailing. Ollivier argues that the trial court is responsible in part for
delay in obtaining discovery, citing United States v. Graham, 128 ¥.3d 372, 374 (6th Cir.
1997). But Graham involved discovery from the prosecution, a party to the action. Here,
discovery was sought from state entities that were not parties in the case, and the trial
court simply did not have the same responsibility as it would if a party were dilatory or
nonresponsive to discovery requests.

Ollivier also argues that the State had an affirmative duty to assist the defense
obtain discovery about the investigation into Detective Saario’s misconduct but instead
remained passive. Ollivier urges that knowledge of the investigation is imputed to the
State and the State should have timely disclosed this knowledge to Ollivier as “Brady”
evidence material to Saario’s credibility,® but instead the State continued its passivity.
He cites Kyles v. Whitley, 514 U.S. 419, 437-38, 115 S. Ct. 1555, 131 L. Ed. 2d 490
(1995) in support.

Given our analysis below with regard to sufficiency of the affidavit in support of
the search warrant and whether it was validly executed, we do not agree that any Brady
“material evidence” is at issue. “Materiality” means a “‘reasonable probability’ of a
different result,” which is “shown when the government’s evidentiary suppression
‘undermines confidence in the outcome of the trial.”” Kyles, 514 U.S. at 434 (quoting
United States v. Bagley, 473 U.S. 667, 678, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985)).

The evidence of images constituting child pornography was seized under a valid warrant

8 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).
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validly executed. The State presented evidence that Ollivier was the individual in
possession of the child pornography. Even if we assume the general soundness of
Ollivier’s rather attenuated argument, the information about the investigation and
Saario’s resignation—with any impeachment value it had on the issue of Saario’s
credibility—is not material because even with this information there was no reasonable
probability of a different result. Kyles does not support Ollivier’s claim that the State
should be blamed for the delay required to obtain discovery about the investigation into
Saario’s misconduct.

We also note that despite Ollivier’s argument suggesting otherwise, neither the
court nor the prosecution had a specific duty to assist Ollivier in obtaining discovery from
the Department of Corrections, also a nonparty.

Finally, even if one assumes that any delay was due to institutional dysfunctions
attributable to the State, this would weigh against the State but “less heavily than
‘deliberate delays or delays related to inexcusable inefficiency.”” United States v.
McGrath, 622 F.2d 36, 41 (2d Cir. 1980) (quoting United States v. Companion, 545 F.2d
308, 312 n.3 (2d Cir. 1976)).

In summary, most of the continuances were sought by defense counsel to provide
time for investigation and preparation of the defense. Time requested by the defense to
prepare a defense is chargeable to the defendant, and this factor weighs heavily against

the defendant.
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Assertion of Rights

The third Barker factor is “the defendant’s assertion of or failure to assert his right
to a speedy trial.” Barker, 407 U.S. at 514, 528. The Court added in Barker that “failure
to assert the right will make it difficult for a defendant to prove that he was denied a
speedy trial.” Id at 532. Assertion of the speedy trial right is important in the balancing.
The Court explained that

[t]he more serious the deprivation, the more likely a defendant is to

complain. The defendant’s assertion of his speedy trial right, then, is

entitled to strong evidentiary weight in determining whether the defendant

is being deprived of the right. We emphasize that failure to assert the right

will make it difficult for a defendant to prove that he was denied a speedy

trial.

Id. at 531-32, Thus, assertion of the right is relevant to whether a violation has occurred
and also helps to establish or reinforce the conclusion that the defendant has not waived
the right.

It may be fairly unusual for a defendant to object to nearly all of a large number of
continuances sought by his own attorney. Here, however, Ollivier repeatedly objected to
counsel’s motions for continuances, and he maintains that therefore his rights to a speedy
trial were timely asserted. But under the circumstances, these objections do not weigh in
favor of the conclusion that constitutional speedy trial violations occurred.

First, Ollivier’s attorney acted as his agent and was responsible for investigating
issues and events related to possible defenses. She did this, for example, through

discovery requests for records from the King County Sheriff’s Office concerning

Detective Saario, who prepared the affidavit in support of a search warrant, which
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